INDEX. 


ACCOMPLICE—See Witness, 1. 


ACCOUNT AND SETTLEMENT—See Evidence, 5; Executors and 
Administrators ; Mortgagor and Mortgagee, 1; Practice, 8, 14. 


ACT OF ASSEMBLY: 

1. The signatures of the presiding officers, by article two, section 
twenty-three of the constitution, must be affixed to an act of leg- 
islation during the session of the general assembly, and are nec- 
essary to its completeness and efficacy. Scarborough v. Robin- 
son, 409. 


2. The judicial power cannot be exercised in aid of an unfinished 
and inoperative act, so left upon the final adjournment, any 
more than in obstructing legislative action. Ibid, 


See Legislative Power. 
ACTION, form of—See Contract, 3 (3). 
ACTION, joinder of—See Guardian and Ward, 4 
ACTION FOR PENALTY—See Sheriff. 


ACTION TO RECOVER LAND: 


1, Whenever a defendant is wrongfully dispossessed of his land by 
legal process, he is entitled to a writ of restitution and an inqui- 
sition of damages in that action, of which the plaintiff is not 
permitted to deprive him by taking a nonsuit. Lane y. Morton, 


38. 
2. Purchase money paid on agreement for sale of land, is in equity 


considered as land, and if the contract be vacated after the death 
of the vendee, it goes to the heir; and hence, in an action to re- 
cover the same the heir is the proper party plaintiff. Young v. 
Young, 92. 

3. A parol contract for the purchase of land is void under the stat- 
ute of frauds, but the plaintiff’s right of action in this case is 
thereby only affected protanto. Ibid. 
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4. Quere—As to whether under the circumstances of this case the 
defendants are not concluded by an equitable estoppel from de- 
nying the plaintiff’s title. Ibid. 

5. Where, upon the trial of an issue of fraud in the sale of land, the 
fact that the grantor remained in possession after conveying, is 
competent evidence ; any act or declaration of his, characteriz- 
ing his possession as fraudulent or otherwise, is also competent. 
Hilliard vy. Phillips, 99. 

6. A levy, made in 1846 under a justice’s execution, which describes 
the land as lying ‘‘on the waters of Tyson Creek, adjoining the 
lands of Bryant Burroughs and others, containing two hundred 
acres, more or less,” is sufficient under Rey. Code, ch. 62, § 16; 
and a sheriff ’s deed which conforms to such description confers 
at least color of title on the purchaser. Ibid. 

7. In such case parol evidence is admissible to fit the deseription to 
the land. Ibid. 

8.. When the adverse parties to an action involving the title to land 
derive their claims from the same person, neither is at liberty 
to dispute that person’s title, or to assert a superior and better 
title in another, unless he has acquired that title, or, in some 
way connects himself with the true owner. Caldwell y. Neely, 
114. 

9. Improvements put on land by a life-tenant during his oceupancy 
thereof do not constitute a charge upon the land when it passes 
toa remainderman. Merritt y. Scott, 385. 


A defendant in possession of land under the belief that he hasa 
good title, has the right to show in evidence in an action to re- 
cover the land, that ‘the has in good faith made permanent im- 
provements after his estate had expired, and their value, to the 
extent of the rents and profits claimed by the plaintiff. (Bat 
Rev., ch. 17, § 262 (2). Remarks of Smiru, C. J., upon the pro. 
visions of the act of assembly in such cases.) Ibid. 


11. Where, in an action to recover land, the plaintiff showed title 
out of the state by a thirty years’ possession, and, without pro- 
ducing any paper title, relied upon section eight, chapter four- 
teen, of Battle’s Revisal, concerning “burnt records ;’’ # was 
held, that this statute did not make it necessary for the plaintiff 
to show a seven years’ adverse possession in addition tothe thir- 
ty years to entitle him to recover. Hill vy. Overton, 393. 


10 


12. In such case the lapse of seven years’ adverse possession concur- 
rently with the thirty years necessary to raise the presumption 
of a grant, is sufficient. Ibid, . 
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13. Whenever the record of a trial in a former action is pleaded as 


” an estoppel in a subsequent action, and such record fails to dis- 

close the precise points on which the first action was decided, it 
eC is competent to the party pleading it to aver the identity of the 
$ point or question on which the decision was had and to support 
~ it by proof; and the same, if proved, is equally conclusive as if 
° the same matter appeared of record. Yates v. Yates, 397. 


14. In such case, averments and parel proof may be resorted to in 
support of a record whenever the verdiet and judgment are vague, 
with this limitation only, that it should be such as to show the 
question of fact deeidedin the first action and its materiality, 
with such precision as to indicate clearly that it was material and 
must have been passed on by the jury. J bid. 


wr woscorlUmhSlClU IC] 


i5. In an action to recover land, where the defendant pleaded as an 

estoppel the verdict and judgment in a former action wherein the 

plaintiff sought to recover of the defendant the possession of the 
; land in question and elaimed title under a deed to him from Y., 
which defendant assailed as a forgery, and the jury found against 
° the plaintiff’s right of possession; Held, that the question of the 
validity of the deed was, in a legal sense, of the substance of 
. the issue, and the verdict of the jury was the same thing as de- 
ciding adversely to title in the plaintiff; and that the plaintiff 
was thereby estopped. J bid. 


16. When on the trial below, the court charged that a will devising 
“all my lands on both sides ef Haw river in Chatham county, 
and ali the mills and appurtenances and improvements thereto, 
said property being known as the MeClenahan mills *’ was color 
of title, provided the jury found that the tract of land was well 
known throughout the county by the name used in the will and 
its metes and bounts were all ascertained, visible and knewn, 
and that the plaintiff, and those uader whom he claims have been 
in actual adverse possession, &c. Held, not to be error. Henley 
v. Wilson, 405. 

17. Held further, that in such ease, the qualification in the charge 
“provided that the jury find that the tract of land was well 
knewr throughout the county by the name used in the will” was 
unnecessary. Ibid, 


18. In an aetion for damages for trespass upon land, the faet that 
the plaintiff contributed te enhance the injury occasioned by the 
wrongful act of the defendant does not excuse the defendant, al- 
theugh it may go in mitigation of damages. Ibid. 


See Evidence, 3, 4; Landlord and Tenant; Purchaser; Statute of 
Limitations, 4. 
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ADVERSE POSSESSION—See Action to recover land, 8, 11, 12, 16; 
Statute of Limitatiuns, 4. 


ADVERSARY PROCEEDING—See Judgment, 5. 
AFFIDAVIT—See Attachment; Evidence, 2; Practice, 10, 16, 22, 47. 


AGENT AND PRINUIPAL: 

1. It is incumbent on one who has dealings concerning a note past due 
with an agent acting under a limited power, to “* look out for the | 
power” under which the agent acts. Earp v. Hichardseon, 5 

See Attachment, 5; Attorney and Client ; Evidenee, 10; Lien, 4; 
Trusts and ‘Frustees, 5 (1) 


AGREEMENT—See Evidence, 8. 9; Judgment, 3. 


AMENDMENT—See Attachment, I ; Jurisdiction, 5; Practice, 16, 4&6 


ANCILLARY PROCEEDING—See Attachment. 
ANSWER—See Interest, 3; Pleading. 

APPEAL.—See Evidence, 6; Practice, 21, 23, 24, 40; Roads, 1. 
APT TIME—See Practice, 30. 


ASPORTAVIT—See Larceny, 2. 


ASSAULT AND BATTERY: 

Defendant, after using threatening language with reference to the 
prosecutor and in his hearing, advanced upon him with a knife, 
continuing the use of violent and menacing expressions ; the ev- 
idence left it doubtful as to whether or not the knife was open ; 
when defendant got within five or six feet of the prosecutor the 
latter said, “‘I shall have to go away,”’ and withdrew from the 
work on which he was engaged : Held, that defendant was prop- 
erly convicted of an assault. State v. Shipman, 513. 


ASSENT—See Judgment, 4; Partition of Land, 1. 


ASSIGNEE—See Husband and Wife, 8; Lien, 1. 








ATTACHMENT : 


1. It is not necessary that the affidavit upon which an attachment is 
sought should state either that the court has jurisdiction of the 
subject matter of the action, or that the defendant has property 
in this state. Branch y. Frank, 180, 


2. It is error to discharge an attachment granted as ancilliary to an 
action, because of the insufficiency of the affidavit to obtain ser- 
vice of the summons by publication, for it is possible the defect 
may be cured by amendment. bid, 


3. The court will not surrender property in custodia legis if its deten- 
tion appear reasonably necessary to protect the right of the 
plaintiff until the trial. Bruff vy. Stern, 183. 


It appeared from the affidavit for an attachment (made by plain- 
tiff’s agent) and the a¢eompanying exhibits, that the defendants, 
partners in trade, had made an assignment of their entire stock 
to the father-in-law of one partner, in trust, after the payment 
of the expenses incident to the assignment and a five hundred 
dollar personal property exemption to each partner, to sell pri- 
vately the goods, &c., and apply the proceeds to the satisfaction 
of the firm debts, the trustee being a preferred creditor in an 
amount sufficient to absorb the entire assets devoted to the debts. 
The trust deed contained a proviso that the general creditors 
should be paid only upon the condition of their releasing all 
claims against the individual partners. The affidavit also alleged 
that the trustee, who lived in a distant state, had delegated his 
charge to his own son and the assigning partners. It further ap- 
peared that in about four months immediately preceding the as- 
signment, the assignors had converted about, five thousand dol- 
lars’ worth of their stock into money, of which the creditors had 
received not more than one-ninth; 

Held, that such affidavit, embodying the foregoing facts, and 
stating that the defendants had disposed of and secreted their 
property, with intent, as the agent believed, to defraud the plain- 
tiffs, was sufficient to warrant the continuance of the attachment 
until the trustee and all persons interested could submit their 
conflicting statements and interests to the decision of a jury. 
Lbid. 


Held further, that the personal property exemptions provided 
for by the deed should be paid out of the first money coming 
into the trustee’s hands, and not out of the residue liable to the 
elaims of the general creditors. Ibid. 


5. The provisions of C. C. P., § 117, requiring that verifications made 
by agents shall state why they are not made by the principals, 





INDEX. 





and that the material facts are personally known to the agent, 
apply only to actions in which the responsive pleadings must 
also be under oath, and not to those ancilliary remedies intend- 
ed merely to secure the fruits of an ultimate recovery, in seeking 
which greater latitude is allowed. Ibid. 


See Practice, 22. 


ATTORNEY AND CLIENT: 


I, It is competent to the plaintiff ’s attorney of record to receive pay- 
ment of a judgment and discharge the defendant. Rogers v. 
McKenzie, 164. 

2. Plaintiff’s counsel, without the elient’s actual knowledge. asso- 
ciated with himself another attorney, and marked the latter’s 
name upon the docket. The cause was in litigation for about 
seven years, during which time both attorneys participated equally 
in its conduct ; Held, that the plaintiff was bound by the receipt 
of the associate attorney given in discharge of the final judg- 
ment. Ibid. 


3. The relation of attorney and client is one of a fidueiary character, 
and gives rise to a presumption of frand when the former, in 
dealing with the latter, obtains an advantage. Egerton v. Lo- 


gan, 172. 

4. Defendant, an attorney, purchased of bis elient, (the pliantiff) 
several notes against an estate at a sum greatly less than their 
face value, stating to the plaintiff that if he collected in full, he 
would “* do what was right.”” Thereafter, the defendant did col- 
lect the face value of the claims, and the plaintiff, on being in- 
formed thereof, called on the defendant for some money and in- 
quired, ‘* Will you not give me any of the money ; are you going 
to keep it all ?”’ to which the defendant made no reply; Held, 
that if the indefinite promise to ‘*do what was right.”’ originated 
a trust as to the sum collected, the subsequent call for money 
and the defendant’s silence amounted to a repudiation of the 
fiduciary relation and a closing of the trust; whereby a legal, as 
distinguished from an equitable eause of action arose, which was 
barred by the statute in three years after demand, J bid. 


See Evidence, 2; Execution Sale; Judgment, 3, 5, 6,7; Practice, 
32, 36. 
ATTORNEY’S TAX FEE—See Judgment, 6, 7. 


BAILEE—See Statute of Limilations, 1. 
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BANK—See Legislative Power. 
BANK BILLS—See Evidence, 1; Statute of Limitations, 3. 


_BANKRUPTCY : 

1. Where a defendant, during the pendency of the action, obtained 
his discharge in bankruptcy but failed to plead it and suffered 
judgment to be taken against him, he cannot thereafter plead the 
discharge against a motion under C. C. P., § 256, for leave to re- 
issue execution. Bell v. Cunningham, 83. 


2. An adjudication of bankruptcy and the attendant assignment of 
the bankrupt’s effects vest all the debtor’s property in the as- 
signee ; and creditors, whether secured by lien or not, must pur- 
sue the debtor in the bankrupt court for the final adjustment and 
satisfaction of their claims. Dizron vy. Dixon, 323. 


BASTARDY: 
If a woman in a proceeding in bastardy refuses to declare the father, 
pays the fine and executes the bond required by law, she cannot 
thereafter sue out a warrant to have the putative father bound over 


to court to answer the charge. upon the ground of alleged collusion 
between the defendant and the justice of the peace who took the 
bond. If there be fraud in such case, the woman is in pari delicto, 
State v. Price, 516. 


BELIEF—See Indictment, 23, 24. 

BILL OF LADING—See Common Carrier, 3. 

BLANK ENDORSEMENT—See Evidence, 8, 9. 

BON D—See Contract, 5; Evidence, 7; Guardian and Ward, 2. 
BORROWED MONEY—See Morigagor and Mortgagee, 2. 
BOUNDARY~—See Evidence, 3. 

BREACH OF TRUST —See Trusts and Trustee, 5 (1). 


BUILDING AND LOAN ASSOCIATION: 
A shareholder in a building and loan association, whose stock is re 








deemed, cannot participate in the profits of the business thereafter. 
To retain the property in his stock, he must conform to the general 
regulations and contribute as others are required to do; otherwise 
he puts an end to his relations with the association and ceases to 
have any further interest in its affairs. Overby v. Fayetteville B. 
& L. A., 56. 


BURDEN OF PROOF—See Contract, 4, 6, 8; Practice, 34. 
BURNT RECORDS—See Action to recover land, 11. 
CERTIORARI—See Practice, 40, 46. 

CHARTER, expired—See Corporations. 
COHABITATION—See Contract, 5, 6. 
CO-LABORER—See Master and Servant. 

. COLLATERAL LIABILITY—See Legislative Power. 
COLLATERAL MATTER.—See Witness, 2, 3. 
COLOR OF TITLE—See Action to recover land, 6, 16. 
COMMON CARRIERS: 

1, A common carrier may, by special contract founded upon valua- 
able consideration, or upon notice brought to the knowledge of 
the owner of goods delivered for transportation, relieve himself 
from liability as an insurer, but he cannot so limit his responsi- 


bility for loss or damage resulting from his failure to exercise or- 
dinary care. Capeharty. R. R. Co., 438. : 

2. A contract restricting the responsibility of the carrier must be 
reasonable, and not calculated to ensnare or defraud the other 
party. did. 


3. A stipulation in a bill of lading that in case any claim for damage 
should arise for the loss: of articles mentioned in the receipt, 
while in transitu or before delivery, the extent of such damage 
or loss shall be adjusted before removal from the station, and 
claim therefor made in thirty days toa “trace agent” of the 
carrier, is an unreasonable provision which the courts will not 
uphold. Ibid, * 








COMPLAINT—See Judgment, 1; Pleading. 
COMPROMISE—See Husband and Wife, 6, (1). 


CONDEMNING LAND—See Practice, 39. 


CONDITION, breach of—See Guardian and Ward, 2. 


CONSENT—See Judgment, 4; Practice, 1, 9, 13, 14. 
CONSIDERATION—See Contract, 5. 
CONSOLIDATION OF CAUSES—See Practice, 23. 


CONSTITUTIONAL LAW—See Legislative Power; Taxes and Taxa- 
tion. 


CONSTRUCTION OF WILL—See Practice, 6; Will. 
CONTEMPT OF COURT—See Practice, 20, 21, 22. 


CONTRACT: 

1. A contract which the law requires to be in writing can be proved 
only by the writing itself, not as the dest, but as the only admissible 
evidence of its existence; and hence, a defendant, sought to be 
charged upon a parol engagement to answer the debt of another, 
need not plead the statute of frauds, but may object on the trial to 
any evidence of the alleged contract which is not in writing. 
Morrison v. Baker, 76. 

2. Where goods are furnished to A upon the unconditional promise of 
B to pay for them, this is not an undertaking to pay the debt of 
another, but the personal debt of B. bid. 


8. Plaintiff sued defendant for one hundred and twenty-five dollars, the 
price of a gin which the latter, without any authority from the 
plaintiff, had sold to one T. on credit. At the time of the suit, 
which was brought in a justice’s court, and in form ex contractu, 
the defendant had collected nothing from T. When informed by 
defendant of the sale, plaintiff said, ‘‘ Very well; go ahcad and 
collect the money and remit.”” In asubsequent conversation, oc- 
curring some hours later, plaintiff said to defendant, “‘I don’t 
know T. in the transaction; I look to you,” to which the defend- 
ant made no reply: Held, 
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(1) That the words, ‘‘ Go ahead, collect,” &c., amounted to a rati- 
fication of the sale to T., which the plaintiff was not at liberty 
afterwards to recall. 

(2) That, if any promise to pay could be implied from the silence 
of the defendant when told that he was to be held responsible, it 
was a promise to pay the debt of T. which was nudum pactum 
after the previous ratification, and void under the statute of frauds 
for want of writing. 

(3) That, even assuming that there was no ratification of the sale, 
plaintiff's remedy was by action in the nature of trover, since no 
money had been received and no personal benefit derived by the 
defendant. Rowland v. Barnes, 234. 


4. A contract made by a county during and in aid of the late war can- 
not be enforced; and the onus of showing it was made for an in- 
nocent purpose is upon the party seeking its performance. Brick- 
ell v. Com’rs, 240. 

5. The fact that a bond is executed in consideration of past cohabita- 
tion does not effect its validity, it not appearing that there was any 
stipulation for future cohabitation; and this is so, although in fact 
the cohabitation continues after the execution of the bond. Brown 
v. Kinsey, 245. 

6. In an action upon such bond, the onus is on the defendant to prove 
the immoral consideration. did. 


7. Where the plaintiff sold the defendant certain goods, guaranteeing 
that the freight thereon should not exceed ten per cent, and the 
freight, when the goods were delivered, did exceed that amount; the 
defendant complained to the plaintiff thereof and left the goods in 
the depot, but did not notify him that he declined to take the goods, 
and thereafter the plaintiff reduced the price so as to cover freight; 
Held, that the plaintiff was entitled to recover; in such case the de- 
fendant should have given prompt notice to the plaintiff of his re- 
fusal to take the goods if he desired to avoid the contract. Fobes 
v. Branson, 256. 

8. In an action for breach of contract in not delivering corn to be 
ground for defendant, by the plaintiff, at the mill of the latter, the 
measure of damages is, prima facie, the difference between the 
cost of grinding and the contract price; and the burden is upon 
the defendant to prove all matters in reduction of such damages. 
Oldham v. Kerchner, 480. 

See Action to recover land, 2,3; Common Carriers; Evidence, 8, 9, 10; 
Landlord and Tenant; Legislative Power. 


CONTRIBUTION—See Guardian and Ward, 4. 
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CONTRIBUTORY NEGLIGENCE—See Action to recover land, 18. 
CONTROVERSY WITHOUT ACTION—See Practice, 10. 


CORPORATIONS: 

1. The statute (Revised Code, ch. 26, $$ 5, 6) which continues the ex- 
istence of defunct corporations for three years after the expiration 
of their charters, for the purpose of bringing and defending suits 
and closing their general business, ousts the former jurisdiction 
for the appointment of a receiver, at the instance of creditors, to 
wind up the corporate affairs. Von Glahn v. DeRosset, 467. 

2. The statutory remedy is exclusive of all others, and must be pur- 
sued within the three years, and a failure to proceed within that 
period will be a complete defence, not only to the corporation but 
to the stockholders who by its charter are made individually re- 
sponsible in the event of its insolvency. bid. 


See Legislative Power, 3. 


CORRECTING VERDICT—See Practice, 9. 


COSTS—See Judgment, 14; Practice, 23. 


COUNTERCLAIM—See Interest, 1, 3. 
COUNTY COMMISSIONERS—See Office and Officer, 4, 7. 
COUNTY TREASURER—See Office and Officer, 7, 8. 


COURT OF ANOTHER STATE—See Practice, 4. 


COVENANT—See Mortgagor and Morgagee, 1. 


CREDITORS—See Guardian and Ward, 3: Jurisdiction, 4; Legislative 
Power; Pleading, 2; Practice, 8; Trusts and Trustees, 1, 5 (3). 


CRIMINAL PROCEDURE--See Indictment, 9; Practice, 40, 41, 43, 44, 
45, 46, 47, 48, 49; Witness. 


CULTIVATED FIELD—See Indictment, 22. 


DAMAGES—See Action to recover land, 1, 18; Contract, 8; Master and 
Servant; Negligence. 
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DEBT OF ANOTHER—See Contract, 2. 

DEBTOR—See Trusts and Trustees, 1. 

DECLARATIONS—See Action to recover land, 5; Evidence, 2, 3, 4. 
DECREE—See Jurisdiction, 3 ; Practice, 1, 37, 38; Purchaser, 1. 
DEED—See Execution Sale ; Tenants in common, 1, 2. 
DEMAND-—See Practice, 18 ; Statute of Limitations, 1. 
DEMURRER—See Pleading. 

DESCRIPTION OF LAND—See Action to recover land, 6, 16. 


DEVISEE—See Statute of Limitations, 4. 


‘DISCHARGE—See Attorney and Client ; Bankruptcy. 


DISCHARGE OF JURY—See Practice, 48, 49. 


DISCRETIONARY POWER—See Practice, 23. 


DISSENTING OPINIONS—See Hilliard vy. Phillips, 99; Smrrn, C. J. 
Cannon vy. Morris, 139; SMrTH, C. J. 


DOCKETING JUDGMENT, effect of—See Judgment, 8, 12. 


DOGS—See Larceny, 1. 


DOMICIL—See Jurisdiction, 2. 


DOWER: 
1, Petitions for dower should be filed in the county of the husband's 
last usual residence, but the jury of allotment may assign the 
~same in one or more tracts situate in one or more counties. _As- 
kew vy. Bynum, 350. 


2. Proceedings for the assignment of dower instituted and determined 
in the county of the deceased husband’s last residence, are 
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a bar to subsequent proceedings for the same purpose in another 
county to affect the lands therein located. Ibid. 


EMBEZZLEMENT—See Indictment, 10. 
ENDORSER—See Evidence, 8, 9. 
EQUITABLE CONVERSION—See Husband and Wife, 5. 


EQUITY—See Corporations ; Judgment, 3, 13; Mortgagor and Mortga- 
gee, 4. 


ERRONEOUS PROCESS OF REASONING—See Practice, 26. 


ESTOPPEL—See Action to recover land, 4, 8, 15. 


EVIDENCE : 
1. The face of bank bills is not evidence of the date of their issue, 
since they are constantly paid into the bank and re-issued. Long 
v. Bank, 41. 


2. The declarations of a deceased attorney contained in an affidavit 
of defendant on « motion to vacate a judgment are admissible in 
evidence, where it appears that neither the estate of said attor- 
ney nor the interest of any one claiming from him can be affect- 
ed by the event of the action. The provisions of section 343 of 
the code do not apply to sucha case. Molyneuz v. Huey, 106. 


3. Hearsay evidence of a deceased person relative to a question of 
boundary is only admissible when the person whose declaration 
is offered in evidence was disinterested at the time of making it. 
Caldwell y. Neely, 114. 

4. The declarations of one in possession of land are not admissible in 
evidence to show changes in the title of those for whom he holds. 
Bell vy. Adams, 118. 


5, Where the jury find that the note in suit was given in settlement 
of the final balance due on partnership transactions, all inquiry 
into the articles of copartnership is immaterial. Kidder y. Me- 
Ithenny, 123. 

6. It is not proper to consider, on appeal from a justice’s court, a 
written statement of plaintiff's testimony before the justice 
which that officer had appended to the transcript sent to the su- 
perior court, when the plaintiff is present at the trial in the latter 
court and able to testify, if competent. Cannon v. Morris, 139. 


7. Under the act of 1879, ch. 183, it is not admissible for the plain- 
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tiff to prove by his own oath or to examine the defendant to prove 
the non-payment of a bond in suit executed prior to the first day 
of August, 1868. J bid. 

8. In an action upon a note by a remote endorsee, who purchased 
bona fide for full value and without notice, against the payee who 
endorsed the note in blank, evidence of an agreement between 
the payee and his immediate endorsee that he should not be held 
liable on his endorsement, is not admissible. Hill vy. Shields, 250, 


9. In such case, the plaintiff held the note unaffected by any special 
agreement between the payee and his immediate endorsee. Jdid. 


10. A principal is answerable for the reasonable consequences of his 
agent’s representations, but not for their special effect upon the 
mind of one with whom the agent makes a contract; Z'herefore, 
in an action to recover on a contract for the sale of goods, evi- 
dence of the defendant that he was induced to purchase by the 
representations of plaintiff’s agent is not admissible. Fobes v. 
Branson, 256. 

11. On a trial for murder, it appeared in evidence that the deceased 
was probably slain while chasing a hog. To connect the pris- 
oner with the homicide the state was permitted to prove (prisoner 
excepting) a declaration by her that **the hog was bruised, and 
when salted down after it was killed was nice, clean meat, but 
when she put it in warm water it would look like clotted blood”’; 
Held, that the testimony, standing alone, had no tendency to 
implicate the prisoner. State v. Mikle, 552. 

12. The admission of irrelevant testimony, over objection properly 
interposed, is ground for a new trial. J bid. 

See Action to recover land, 5, 6, 7, 10, 11, 12, 13; Contract, 1, 4, 6, 
8; Indictment, 23, 24; Partition, 2; Practice, 25, 27, 30, 34; 
Roads, 3, 4; Sheriff, 3; Witness. 


EXCEPTIONS TO EVIDENCE—See Practice, 30. 
EXCEPTIONS TO REPORT—See Partition, 2; Practice, 12, 23, 24, 27. 
EXCLUSIVE USE-See Tenants in Common. 
, EXCUSABLE N EGLECT--See Practice, 35, 38. 
EXECUTION SALE: a 


A sheriff having executions in his hands in favor of A., B. and C., 
levied on the lands of the debtor, and advertised the same for sale 
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according to law at a regular term of the court. Afterwards, at 

the request of the debtor, and with the concurrence of the attor- 

ney of A. and B., he sold the Jand on another day, without notice 

to C., and after but two days advertisement. Said attorney became 

the purchaser, and, on refusal of the sheriff to make him a deed, 

obtained from the court below a rule absolute for such conveyance, 

from which the sheriff appealed; Held, 

(1) That it was the duty of thesheriff to advertise and sell in such 
a way as to bring the most money for all the creditors. 

(2) That this duty was not discharged by a sale on two days notice 
without the knowledge or concurrence of C. 


(3) That the purchaser, being implicated in the sheriff's dereliction, 
was not entitled to call for a conveyance. Skinner v. Warren, 373. 


See Husband and Wife, 9; Judgment, 8, 9; Mortgagor and Mortga- 
gee, 4. 


EXECUTIVE CLEMENCY—See Witness. 


EXECUTORS AND ADMINISTRATORS: 
1. An administrator of a deceased guardian cannot maintain an action 


dito collect a note made payable to his intestate as guardian, unless 
it be shown that the money due thereon had become the property 
of the intestate’s estate upon a final settlement with his wards. 
Alexander v. Wriston, 191. 


2. A court of probate is not authorized to remove an executor for a 
slight departure from duty merely, but only for some devaséavit or 
other dishonest, corrupt or improper neglect or mal-administration 
of the estate; and in passing on the objection urged, the executor 
should not be held to any greater diligence and care, or foresight 
and caution, than is usual among ordinarily prudent men in the 
conduct of their business. McFudgen v. Council, 195. 


3. On a petition for the removal of an executor, it appeared that he 
was insolvent.and bankrupt, but that he was in like condition before 
the will was made, and that it was known to the testator; that he 
had paid the debts of the estate except a debt due plaintiff from 
himself as principal, to which the testator was surety, which he 
alleged would have been paid but for the fact that he had a larger 
debt due him from plaintiff, which was in litigation, and plaintiff 
had agreed not to press his debt until the suit was determined; that 
he had received the testator’s personal estate and had used it in- 
stead of selling it, but that his wife was sole legatee and devisee 
and the entire personal estate was not sufficient to pay plaintiff's 
debt after paying the. other debts of the estate; that he had bor- 
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rowed $1,000 from his wife and used it in compromise of certain 
debts due by the estate and afterwards repaid her out of the 
estate; that he had not made any annual statement of the con- 
dition of the estate, but alleged that he had held himself ready 
to do so when required; Heid, that there was not sufficient cause 
to warrant the removal of the executor, but that be should be re- 
quired to execute a sufficient bond for the proper administration 
of the estate, and in default to do so should be removed. bid. 


See Jurisdiction, 1, 2; Practice, 8, 33; Trusts and Trustees; Will. 
EXONERATION—See Husband and Wife, 6 (3). 
FALSE CLAMOR—See Judgment, 14. 


FALSE IMPRISONMENT—See Indictment, 4. 


FALSE RETURN—See Sheriff. 


FELLOW-SERVANT-—-See Master and Servant. 


FENCES : 

1. By our general law the owner of stock is under no obligation to 
restrain them to his own grounds, and is not responsible for their 
trespasses upon Jands not properly fenced. Burgwyn v. W hit- 
field, 261. 

2. The act of 1876-77, ch. 60, which establishes the ‘* no fence law ” 
in a certain district in Northampton county, but enacts that the 
law shall not apply to stock kept east of prescribed limits ‘*pro- 
vided” a gate be kept up at a certain point, is not intended to 
cast upon the outside parties the burden of keeping up such 
gate, at the peril of being responsible for the trespasses of their 
stock within the boundaries. The word “provided’* should be 
construed to mean “unless.” J bid. 


See Indictment, 20. 


FICTIO JURIS—See Judgment, 6, 7. 


FIDUCIARY CHARACTER—See Attorney and Client, 3. 
FIELD—See Indictment, 22. 


FINDINGS OF FACT—See Practice, 26. 
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FITNESS OF TRUSTEE—See Trusts and Trustees, 5 (4). 


FORECLOSURE PROCEEDINGS—See Mortgagor and Mortgagee, 
4, 5. 


FOREIGN COURT, decision of—See Practice, 4. 
FORM OF ACTION—See Contract, 3 (3). 
FORMER DECISION—See Practice, 2, 3, 5, 6, 7. 


FRAUD—See Action to recover land, 5; Attachment, 4; Attorney and 
Client, 3; Bastardy; Husband and Wife, 2; Indictment, 4; 
Practice, 1, 48. 


GARDEN—See Indictment, 21. 
GIN HOUSE, burning of—See Indictment, 14, 15. 
GOOD FAITH—See Practice, 10. 


GRAND JURY—See Indictment, 16, 17. 


GRANT, presumption of—See Action to recover land, 12, 


GRAVAMEN—See Guardian and Ward, 2. 
GUARANTY—See Contract, 7. 


GUARDIAN AND WARD: 

1, The sureties on a guardian bond are not responsible for the non- 
payment of a note given by the guardian, and signed by him as 
guardian, for the board and tuition of his ward. McKinnon vy. 
McKinnon, 201, 

2. In declaring upon a guardian bond, the. plaintiff should set forth 
the condition the breach of which is the gravamen of the action 
I bid. 

. 3. A creditor of a guardian is not the proper relator in an action 
upon the guardian bond. J bid. 

4. C was co-surety with the defendant in one, and S in another, of 
three guardian bonds, each in the same penal sum. The bonds 
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being put in suit for a deficit of the principal, it was ascertained 
that he and the sureties to the third bond were insolvent. De- 
fendant paid one-third of the judgment and refused to pay more; 
Held, that C and 8, upon paying the balance of the judgment, 
were entitled to maivtain a joint action against the defendant for 
the difference between the one-third paid by him and the one- 
half of the judgment. Hughes v. Boone, 204. 


See Executors and Administrators, 1; Practiee, 38; Trusts and 
Trustees. 


HEARSA Y¥—See Evidence, 3. 


HEIR—See Aetion to recover land, 2; Mortgagor and Mortgagee, 4; 
Practice, 33; Purchaser; Statute of Limitations, 4; Tenants in 
common, 2. 


HOAX—See Indictment, 4. 
HOMESTEAD—See Husband and Wife, 4. 
HOMICIDE—See Evidence, 11, 12; Practice, 48, 49. 


HUSBAND AND WIFE: 


1. Where husband and wife are sued together on their joint obligation 
it is the duty of the husband to defend for both, and to set up 
the wife's disability in a proper case; and if he fail to do so, the 
wife cannot have the judgment against her set aside on the 
ground of her incompetency to contract. Vick v. Pope, 22. 


2. A judgment against a married woman appearing in the suit by 
counsel of her husband’s selection, is as binding as one against 
any other person, unless it be obtained by the fraudulent com- 
bination of the Lusbaud with the adverse litigant. bid. 


3. The jus disponen@ isan important element of property and a 
vested right protected by the clause in the federal constitution 
which declares the obligation of contracts inviolable. Bruce v, 
Strickland, 267. 


4. Where land was acquired and a marriage took place prior to 
March, 1867, the husband may convey the entire estate without 
the concurrence of his wife, unless he has voluntarily dedicated 
the property to the purposes of a homestead. did. 


5. The proceeds arising from the sale of a jfeme covert’s land for 








division, made by an order of court, retain the character of realty 
until converted by some act of the owner. Hall vy. Short, 273. 


6. The plaintiff (a married woman) was the ewner of a remainder in 
land expectant upon a life estate. By a decree in equity, the 
land was sold and the proceeds paid over to the life tenant upen 
his giving bond, with the defendant and one L. as sureties, to 
pay over the same to the plaintiff at the expiration of the partic- 
ular estate. Thereafter, the life tenant having exhausted the 
fund and died insolvent, and the said L. being also insolvent, 
the plaintiff and her then husband, in consideration of the pay- 
ment by defendant of about one-half the amount due by said 
bond, cevenanted not to sue him on the same, (reserving their 
rights against all other parties) released him from the debt and 
assigned to him the fund so far as might be necessary to effecta- 
ate his complete discharge. The plaintiff was privily examined 
as to her free execution of this instrument: Held, 

(1) That the transaction was in the nature of the comprowise of 
a law-suit. 

(2) That it was authorized by the constitution, Art. X, § 6, and 
Bat. Rev., ch. 69, §17. 

(3) That the effect of it was to exonerate the defendant from all 
liability on the bond. J did. 


7. Marriage, prior to the adoption of the constitution of 1868, con- 
ferred on the husband a@ eested right to reduce into possession 
and convert to his own use the choses in action of the wife be- 
longing to her at the time of the marriage. O°’ Connor v. Harris 
279. 

S. Where a marriage took place in 1865 and the husband, pending 
suit brought in 1867 on a chose in actien of the wife’s, assigned 
the same in 1873, the assignee succeeds to the vested rights of the 
husband in the claim, and may assert his title against the wife 
and all others, subject only to the wife’s right of survivorship 
in the claim if it be not collected during the life of the husband. 
Ibid. 

9. In a suit by a purchaser at an execution sale seeking to dispossess 
the husband of his wife’s land, the wife’s possessory right is such 
an interest in the controversy as entitles her to be made a party 
defendant. Cecil v. Smith, 285. 


See Practice, 37, 38. 


ILLEGAL SENTENCE--See Practice, 41, 42. 


IMMORAL CONSIDERATION—See Contract, 5, 6. 
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IMPEACHING DECREE—See Jurisdiction, 8. 


IMPEACHING TESTIMONY- See Witness 2, 3. 


IMPOSITION—See Practice, 1. 


IMPROVEMENTS ON LAND—See Action to recover Land. 9, 10. 


IN CUSTODIA LEGIS—See Attachment, 3; Jurisdiction, 4. 


INDICTMENT; 
1. Where the grade of a common law offence has been made higher 


by statute, the indictment must conclude against the statute, but 
when the punishment has been mitigated, it may conclude at com- 
mon law. State v. Lawrence, 522. 


2. A count for the lareeny of a horse, concluding at common law, 


may be joined with the count for the statutory offence of receiv- 
ing the same; and the indictment thus drawn will warrant a gener- 
al verdict of guilty. Jdid. 


3. Upon such a conviction the punishment should not exceed ten years * 


imprisonment. bid. 


4. False imprisonment is the ilJegal restraint cf one’s person against 


his will; Therefore, where on trial of an indictment for such offence 
it appeared that the defendants went to the prosecutor’s house at 
night, called him up out of bed, represented ‘to him in changed 
voices that they were in search of a stolen horse, and offered to 
pay him to accompany them; and thereupon he mounted behind 
one of the defendants on his horse, and went voluntarily, without 
threat or violence from defendants, andafter riding a quarter of 
a mile in a gallop he complained of the uncomfortable mode of 
transportation, dismounted and discovered he was the victim of a 
hoax and was left in the road by defendants; Jt was held, that the 
fraud practiced did not impress the transaction with the character 
of acriminal act. State v. Lunsford, 528. 


5. An indictment concluding ‘‘against the peace and dignity,” omitting 


the words “ of the state,” is not insufficient. The defeet is cured 
by act of assembly. State v. Parker, 531. 


6. An indictment under a statute which, in one section, uncondition- 


ally prohibits the sale of liquor in quantities less than a quart, and, 
in a subsequent section, interdicts all traffic in liquors not of the 
seller’s own manufacture, need not aver that the liquor sold was 
not made by the defendant, when the offence charged is the 
sale of less than a quart. State v. Joyner 534. 





INDEX. 





7. An indictment, whether for a common law or a statutory offence, 
which does not conclude ‘against the peace and dignity of the 
state,” is fatally defective bid. 

8. Laws conferring, withdrawing or limiting jurisdiction over pre-ex- 
isting common law offences do not become a constituent part of 
the offences to which they apply; and hence, indictments therefor 
need not conclude against the form of the statute. Slate v. Wil 
liamson, 540. 

9. A failure to lay the venue properly is not fatal to an indictment, 
and, @ fortiori, it will not avail to vitiate a justice’s warrant. Jdid. 


10. Defendant was indicted under a statute which made it his duty to 
collect a state tax of one dollar on every mortgage given to secure 
a sum in excess of three hundred dollars, and rendered it an act of 
embezzlement to appropriate such tax to the collector’s own use; 
Held, that the indictment is sufficient if i¢ aver that the defendant, 
by virtue of his office, collected one dollar as a tax due the state 
on a certain mortgage deed, described in the indictment, which 
said sum was the property of the state. and thereafter converted 
the same to his own use. It need notaver any more explicitly that 
the mortgage was given to secure a greater sum thaa three hun- 
dred dollars. State v. Heaton, 542. 


11. If there be an exception in that clause of a statute which creates 
an offence, the indictment should contain a negative averment that 
the subject of the charge is not embraced by the exception; but 
when the exception or proviso is in a subsequent clause of the 
statute, it is a matter of defence, and need not be negatived in the 
pleading. bid. 


. An indictment for injury to live stock under Bat. Rev. ch. 32, § 95, 
which charges the offence as having been committed unlawfully, 
omitting the word “wilfuliy.” is defective. State v. Parker, 548. 


. Where an indictment charged the defendant with a trespass upon 
land in possession of A, and the proof was that the premises were 
in possession of B; Held, to be a fatal variance. Sate v. Sherrill, 
550. 

. An indictment for burning a gin house charging the offenee to have 
been done unlawfully, maliciously and feloniously, is sufficient un- 
der the act of 1869, ch 167, § 5. The words used in the bill as 
descriptive of the intent imply that the act was done “ wilfully.” 
State v. Thorne, 555. 

. An indictment for such offence under the act of 1875, ch. 228, can- 


not be supported; though where it was intended to be drawn there- 
under, and is sufficient under the former act, a conviction will 
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sustained. The two are not inconsistent, but the words ‘any 
house” in the latter act do not include “ gin house.” Ibid. 


. A bill of indictment returned ‘‘not a true bill” cannot be recon- 
sidered by the same grand jury; but a new bill may be sent. Slate 
v. Brown, 568. 

. It is as essential that the finding of a grand jury be recorded as it 
is the verdict of a petty jury. did. 

. The court has no authority to order one against whom an offence 
ts alleged to have been committed, to be marked as prosecutor 
after indictment found, without his consent. (By the act of 1879, 
eh. 49, such person may be notified to show cause why he shall not 
be made the prosecutor of record). State v. Crosset, 579. 


One who enters upon the land of another under a bona fide 
claim of right is guilty of no criminal offence ; Therefore, where 
an employee of a railroad company was ordered to fell trees up- 
on land adjacent to its track, which had been eonveyed by the 
owner ‘for right of way, &c.; Held, not to be indictable for a 
wilful trespass. Bat. Rev.,ch. 32,§116. did. 


. On trial of an indictment for removing a fence under Bat. Rev.. 
ch. 32, § 93, it appeared that the rails of which the fence was 
built had been taken from a fence on an adjoining tract of land 
elaimed by defendant, and in a short time thereafter the defend- 
ant retook them, by which removal the cultivation of the pros- 
ecutor’s field was prevented; and the eourt told the jury that 
if the land had been cultivated the year before, it was a field as 
charged in the bill, and a verdict of guilty was rendered : Held, 
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not to be error. State v. McMinn, 585. 

. Held also, That a town lot isa ** field ** within the scope and mean- 
ing of the act. But if the trespass be upon a garden, the bill 
should so charge, to conform to the act. Ibid. 


. Held further, A tract of land cleared, fenced and used for eculti- 
vation according to the ordinary course of husbandry, although 
nothing may be growing within the enelosure at the time of the 
trespass, is a ‘‘cultivated field *’ within the description of the 
statute. Ibid. 


On the trial of an indictment under Bat. Rev., ch. 32, §116, for a 
trespass on land, the defendant cannot claim an acquittal on 
the ground that he believed he had a right to enter after being 
forbidden. To constitute a valid defenee, there must be proof of 
a claim of title, or facts shown upon which he’could reasonably 
and bona fide believe he had the right. State v. Bryson, 595. 








24. Where the prosecutor in such case sold a field to the lessor of de- 
fendant and permitted the use of a way for three years over his 
land to the field, which was being cultivated by defendant, and 
withdrew such permission by notice forbidding further entry, 
there being another way over the lessor’s land which adjoined 
a public road, though of greater distatice to said field, it was held, 
not to be error in the judge to refuse to submit to the jury asa 
question of fact, the belief of the defendant that he had license 
to enter after forbiddance. J bid. 


See Roads, 5, 6, 7, 8. 


INFANT PARTY—See Practice, 33, 37, 38. 


IN FIERI—See Judgment, 6, 7. 
INJUNCTION—See Practice, 33. 
INQUISITION—See Action to recover land, 1. 
INSURANCE—See Mortgagor and Mortgagee, 1. 


INTEREST : 

1. Interest is allowed upon the items of an independent account 
when used as a set-off or counter-claim to extinguish or reduce a 
debt, but is not to be computed upon payments as such whose 
effect is to reduce pro tanto the sum due, interest being first dis- 
charged. Overby v. Fayetteville B. & L. A , 56. 

2. A note given March 4th, 1875, in renewal of a prior obligation 
contracted in 1871, is subject to the law regulative of the rate of 
interes€ enacted March 12th, 1866. Bank y. Lutterloh, 142. 

3. By that law (1856) the plea of usury is made a matter of defence, 
extending to the defeat of the interest only ; and hence, one who 
has paid usury on a contract then made cannot recover back the 
interest so paid by pleading the same as a set-off or counter- 
claim to an action on the contract. J bid, 

4. What constitutes usury is a question of law, to be determined 
by the court when the facts are not in dispute. Grant vy. Mor- 
ris, 150. 

5. In the absence ofa special contract as to the rate of interest, only 
six per cent is collectible on a debt incurred on the 6th of March, 
1876. J bid. 
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6. The act of 1876-"77, ch. 91, § 3, which makes it a forfeiture of all 
interest to exact or charge usurious rates, does not apply to con- 
tracts entered into before its passage. J bid. 


7. The mere entry on account and subsequent presentation of an usu- 
rious claim is not a “‘charging”’ within the meaning of that stat- 
ute Ibid, 


See Mortgagor and Mortgagee, 2. 
INTERLOCUTORY ORDER—See Practice, 1. 
IRREGULAR JUDGMENT—See Judgment, 1, 2. 
ISSUES—See Practice, 11, 27, 31, 44, 45. 
JEOPARDY—See Practice, 49. 
JOINDER OF CAUSES OF ACTION—See Pleading, 3, 4, 5. 
JOINDER OF COUNTS—See Indictment, 2. 
JOINDER OF PARTIES—See Guardian and Ward, 4. 
JOINT DEBTORS—See Practice, 17. 


JUDGE OF SUPERIOR COURT—See Attachment, 3; Interest, 4; 
Judgment, 3; Practice, 9, 11, 23, 32, 34, 43, 49. 


JUDGE'S CHARGE—See Action to recover land, 16, 17; Indictment, 
20, 24, Negligence, 4. ‘ 


JUDGMENT : 
1, The absence of a complaint will not make a judgment irregular 
where the specialty sued on is filed as a substitute and the sum- 
mons specifies the amount claimed. Vick vy. Pope, 22. 


2. The party aggrieved by an irregular judgment must move to va- 
cate the same before the rights of innocent third persons have in- 
tervened. bid, 


3. The superior court has power to vacate its judgment at a subse- 
quent term for sufficient cause shown, (here) where the judgment 
was confessed by defendant in pursuance of the advice of an at- 
torney who was counsel for both parties to the action and upon 
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12. A docketed judgment constitutes no lien upon real property pur- 


a written agreement with him, reciting, that noexecution should 
issue thereon until a certain time, that credits to which the de- 
fendant was entitled to have endorsed on the note should be ap-. 
plied to the judgment, and, that the same shall not be docketed 
in any other county ; and where said agreement was violated by 
the plaintiff. (The equitable jurisdiction of the court discussed 
by ASHE, J.) Molyneux y. Huey, 106. 


. A judgment in a civil action may be rendered by consent after the 


expiration of the term; and a party thereto who fails at the time 
to interpose an objection waives his right, which amounts to an 
implied assent and concludeshim. Ibid. 


. A judgment obtained by the advice of an attorney acting for both 


parties to an adversary proceeding, may be vacated on applica- 
tion in due time of the party injured. did, 


. The proceedings of a court are in fiert until the close of the term, 


and hence the act of Feb’y 14th, 1879, ch. 41, which abolishes the 
tax fee of attorneys in civil cases to be thereafter determined ap- 
plies to all cases decided at January term, 1879, of the supreme 
court. Clifton y. Wynne, 160. 


. The fiction of law by which all the days of a term are condensed 


into one, and that the first, is intended to promote and not to 
evade justice, and cannot avail to defeat the clearly expressed 
legislative will. did. 


. The transcript of a justice’s judgment docketed in the superior 


court becomes, for the purposes of lien and execution, a superior 
court judgment, enforceable on the same property and by the 
same kind ofexecution issuable within the same limitation as is 
prescribed for the proper judgments of that court. Broyles vy. 
Young, 315. 


. The effect of a sale under a junior judgmentis to pass the debtor’s 


estate encumbered with the lien of an older docketed judgment ; 
and of a sale under both, to vest the title in the purchaser, and 
transfer the liens in the same order of priority, to the proceeds 
of sale. Cannon vy. Parker, 320. 


10. The sheriff must observe these priorities, of which he has notice 


upon the face of the executions, in paying out the money to the 
respective creditors. Ibid. 

The time of contracting the debts on which the several judg- 
ments were obtained, and the dates of issuing and levying the 
executions, are wholly immaterial. Ibid. 



















chased and paid for by the debtor, where title is taken in the 
name of some third person. Dizon vy. Dixon, 323. 


13. In such case the creditor has a right to follow the fund in equity, 
but the institution of a suit for that purpose confers no lien, and 
can have no further effect than to give the creditor first bringing 
his suit a priority over other creditors, and to disable the holder 
of the property from defeating, by a conveyance, the object of 
the proceedings. bid. 


14, The presence of a prosecutor to convict the defendant is in law 
a presence to answer the latter in costs for the false clamor, if 
the prosecution be adjudged frivolous ; and a judgment entered 
against him for such costs is valid, though rendered in his ab- 
sence and without notice. State y. Spencer, 519. 


See Attorney and Client; Bankruptcy, 1; Husband and Wife, 1, 2; 
Lien; Mortgagor and Mortgagee, 5; Practice, 26. 


JUDICIAL SALE—See Mortgagor and Mortgagee, 4; Purchaser. 


JURISDICTION: 


1. In an action, brought to the superior court in term time to de- 
clare the trusts of a devisee and of the executor under a will, 
and to adjudge and determine the liability to the payment of 
legacies of certain lands devised: Held, that the court having 
jurisdiction over the adjudication of the trusts and the enforcing 
thereof, also had, and this court on appeal, has jurisdiction (acts 
1876-7, ch. 241, § 6) to retain the cause and go on and grant 
incidentally the application of the personalty ; and that failing, 
then to apply the lands or enough thereof to satisfy the legacies 
on the same. Devereux v. Devereux, 12. 


2. In such action, the jurisdiction is in the superior court of the 
county in which the testatrix was domiciled at her death, and in 
which her will was admitted to probate; but if the action is 
brought in another county and no objection on this ground is 
taken in the court below, none such can be urged on the hearing 
on appeal in this court. J bid. 


3. The decree rendered in this cause at January term, 1878, should 
be modified in so far as it decrees a sale of the land before the 
personal estate in the hands of the executor is applied to the 
payment of the legacies. Ibid. - 


4, Property of a lunatic in the hands of a committee is to be regarded 
as in custodia legis, and no creditor can reach it for a debt pre- 
existing the inquisition of lunacy, except through the order,of 











the superior court; and that order is never made until a suf- 
ficiency for the support of the lunatic and that of his family, if 
minors, is first ascertained and set apart. Adams vy. Thomas, 
296. 

5. In an action brought before the clerk, of which the superior court 
in term time had jurisdiction, where issues of law and fact in- 
cluding the question of jurisdiction were raised by the answer, 
and the action thereupon transferred to the court in term time : 
It was held, not to be error for the court below to refuse a mo- 
tion to dismiss the action and to amend the summons so as to 
make it in form returnable to that term of the court. Cheatham 
v. Crews, 343. 


6. Under Rev. Code, ch. 31, § 38, the superior courts formerly had 
jurisdiction of actions upon bonds, &c., where the amount of 
principal and interest was not less than one hundred dollars, 
although the principal alone might be. Patton v. Shipman, 347. 


7. Under ©, C. P., § 401, an action pending in the superior court at 
the adoption of the constitution of 1868, wherein the amount 
claimed was less than two hundred dollars, was properly trans- 
ferred to the docket of the superior court under the new judicial 
organization ; such section is not in conflict with art. IV, § 25, 
of the constitution. J bid. 

. The superior court in term has jurisdiction of an action to declare 
a trust in certain real estate and to have title executed to the 
plaintiff and also to impeach a sale of the land under a decree of 
the probate court had in a special proceeding then ended. Gul- 
ley v. Macy, 356. 

See Act of Assembly, 2; Bankruptcy, 2; Corporations; Dower; In- 
dictment, 8; Practice, 27. 


JURY: 

One who had been summoned on a special venire, but not drawn on 
the jury, within two years next preceding the term of court at 
which he is summoned as a talesman, is not thereby disqualified 
under the act of 1879, ch. 200. To render such talesman incom- 
petent, it must be shown that he “has acted” or served upon a 
jury within the time prescribed by the act. State y. Thorne, 
555. 

See Attachment, 4; Evidence, 5; Indictment, 16, 17; Practice, 9, 13, 
48, 49. 


JUS DISPONENDI—See Husband and Wife, 3. 
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JUSTICE OF THE PEACE—See Evidence, 6; Indictment, 9. 
JUSTICE’S JUDGMENT—See or 8, 

LABORER’S LIEN—See Lien, 2, 3, 4. 

LACHES—See Practice, 38, 40, 47. 

LAND LYING IN TWO COUNTIES—See Mortgagor and Mortgagee, 5. 


LANDLORD AND TENANT: 


A summary proceeding in ejectment under the landlord and tenant act 
begun during the lessee’s term cannot be maintained where the 
contract of lease contained no condition, the breach of which 
would authorize a re-entry by the lessor. The mere failure to 
pay rent upon “‘ a lease at —— dollars a year, payable monthly,” 
does not warrant such re-entry. Meroney v. Wright, 390. 


LARCENY: 
1. Dogs are not the subject of larceny in this State. State v. Holder, 
527. 
2. The removal from a safe of a drawer containing money, and a hand- 
ling of the same, in the drawer, at the door of the safe, is a suf- 


ficient carrying away to constitute the element of aspostation in 
the crime of larceny. State v. Green, 560. 


LEGACIES AND LEGATEES—See Jurisdiction, 1; Mortgagor and 
Mortgagee, 4; Practice, 8 ; Will. 


LEGAL INTEREST—See Mortgagor and Mortgagee, 2. 


LEGAL PROCESS—See Action to recover land, 1. 


LEGISLATIVE POWER: 


1. It seems that the legislature has no power to coerce a creditor of 
an insolvent bank into an acceptance of a pro rata share in the 
assets as a full discharge of his debt and his right to look to the 
stockholders upon any collateral liability assumed by them. Such 
act appears to be clearly violative of the sanctity of contracts. 
Long v. Bank, 42. 


2. It seems that the general assembly cannot, by contract or other 
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wise, deprive itself or its successor of the power to provide or 
authorize those increased facilities for transit over its public 
waters conferred by the organic law, which the necessities of 
trade and business may require. Washington T. B. Co. vy. Com- 
missioners, 491. 

3. An act of assembly which confers upon a private corporation the 
exclusive right of transporting passengers across a navigable 
river for a distance of six miles from a certain point opposite a 
large trading town, in consideration of a reduction, by one-half, 
of the former toll rates paid by the residents of defined parts of 
two counties, while full rates are to be pald by all others, is ob- 
noxions to the constitutional inhibition against monopolies. bid. 


4. A penalty is no part of the obligation of a legislative contract, and 
it is competent for the general assembly to repeal it at any time, 
if other adequate legal means of protection and redress are left 
unimpaired. Ibid. 


5. It is constitutionally competent for the legislature to prohibit the 
sale within a specified locality of intoxicating liquors not the 
manufacture of the vender. State v. Joyner, 534. 


See Act of Assembly, 1; Judgment, 7. 
LESSOR AND LESSEE—See Landlord and Tenant. 
LEV Y—See Action to recover land, 6. 
LIABILITY OF STOCKHOLDER—See Corporations. 


LIEN : 


1. An administrator cum test. annex., pursuant to directions in the 
will, contracted with J. R. to sell him land of the estate, and 
gave a bond to make title when the purchase money, for which 
the vendee executed his note. should be paid. The vendee, after 
making some payments, took up the note and by agreement sub- 
stituted two others therefor, one payable to the administrator 
and the other to the guardian of the testator’s children, with one 
M. G. as surety to the latter. On this note the guardian obtain- 
ed judgment, which was duly docketed and thereafter assigned 
to J. F. W. Some time afterwards, J. R. paid off the note held 
by the administrator and procured from him a conveyance of the 
land to the surety. Later still, W and S. obtained and docketed 
a judgment on an independent claim aguinst J. R. and the surety 


M. G@ The controversy being between the assignee of the guar- 
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dian and W. and §&., as to the priority of their liens; Held, that 
in either of two views, the guardian’s judgment was entitled to 
the preference: 1. The substituted note on which it was ren- 
dered retained the lien of the original note, and charged the land 
in possession of the surety: Or 2. If J. R. had procured the con- 


veyance to be made to his surety as an indemnity against her . 


contingent liability on the guardian note, then on the principle 
of subrogation, the guardian or his assignee became at once en- 
titled to the benefit of that security. Mast vy. Raper, 330. 


2. Notice of a lien-en land must be filed in the office of the superior 
court clerk. Lanier v. Bell, 337. 


3. It is certain that the vendor of lumber has no lien on the same for 
the purchase money, unless the lumber be furnished with the 
understanding that it is to be used in building or repairing build- 
ings on the purchaser’s land. (Quare—As to whether the lien 
attaches when such understanding exists.) J bid. 


4. An overseer is not entitled to a laborer’s lien, for his wages, upon 
the crop or land of his employer over which he has superinten- 
dence. Whitaker v. Smith, 340. 


See Bankruptcy, 2; Judgment, 8, 9, 12, 13. 
LIFE TENANT—See Action to recover land, 9; Partition, 3. 
LIMITED POWER—See Agent and Principal. 
LIQUOR SELLING—See Indictment, 6 ; Legislative Power, 5. 
LIS PENDENS—See Judgment, 13. 
LIVE STOUK—See Indictment, 12. 
LUN ATIC—See_J urisdiction, 4. | 
MARRIED WOMEN—See Husband and Wife ; Practice, 37, 38. 
MASTER AND SERVANT : 
1, Where the relation of fellow-servants or co-laborers subsists, a 
master is not responsible for an injury to one of his servants 


occasioned by the negligence of a fellow-servant engaged in the 
same business or employment. Dobbin vy. R. R. Co., 446. 


2. To impute the negligence of an agent to the master, he must be 
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t something more than a mere foreman over other hands ; he must 
o have the entire management of the business, clothed in that re- 
- spect with the authority of the master, to whom the laborers are 
d put in subo: dination and to whom they owe the duty of obedi- 
» ence. Ibid. 


7 3. In an action against a railroad company for damages, where it 
7 appeared that the plaintiff was employed as a train hand and was 
. injured while engaged in digging gravel under the direction of 
one L, who was engineer, superintendent, conductor and master 
r of the gravel and material train of defendant, whose business it 
was to employ and discharge hands connected with the train and 
who had entire charge of this branch of the business over a sec- 
tion of defendant’s road ; It was held, that plaintiff and L were 
not mere fellow-servants and that plaintiff was entitled to recover 
of the defendant for an injury sustained on account of the neg- 
ligence of L. Ibid. 


4. Where the plaintiff was employed as a brakesman upon defend- 
ant’s railroad, and was injured while applying a brake on the 
train by the breaking of a rod, and on the trial below it was 
found that in the original construction of the rod defendant had 
exercised proper care ; that at the starting point of the train 
there was no person charged with the duty of inspecting the ma- 
chinery, &c.; that there was a defect in the rod which rendered 
it unfit for use, discoverable upon an ordinarily careful inspec- 
tion but which was unknown both to plaintiff and defendant ; 
that plaintiff had no reasonable opportunity to make au exami- 
nation, and in the exercise of ordinary prudence could not have 
avoided the accident ; Held, that all the conditions, upon which 
the defendant’s responsibility depended, existed, and none by 
which it could be removed ; and that plaintiff was entitled to 
recover. Johnson v. R. R. Co., 453. 


MATERIAL-MAN’S LIEN—See Lien, 2, 3. 
MISTAKE OF FACT—See Sheriff, 1. 
MONE Y—See Statute of Limitations, 3. 

a MONOPOLIES—See Legislative Power, 3. 
e MORTGAGOR AND MORTGAGEE : 


: 1. Where a mortgage contained a covenant that the mortgagor 
je * should keep the mortgaged premises insured, and in case of his 
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ing the same, &c, Held, that any moneys paid by the mortgagee 
for insurance, (the mortgagor having failed to insure) are prop- 
erly chargeable against the mortgagor upon a settlement of ac- 
count. Overby v. Fayetteville B. & L. A., 56. 


2. A note made in 1868, for a debt then incurred, bearing eight per 
cent interest, is usurious, unless it be for borrowed money and 
both the rate and consideration set forth therein ; but if the note 
be secured by a mortgage, the mortgagor can only redeem by 
paying the principal money and legal interest. Kidder v. McIl- 
henny, 123. 


3. A note given in renewal of one secured by a mortgage, carries 
with it the original sécurity. did. 


4, The provisions of C. C. P., § 250, relative to judicial sales are in- 
tended to apply to proceedings in the nature of execution sales 
of property in the hands of others (as legatees, heirs, tenants and 
trustees) charged with the payment of the judgment, and have 
no application to foreclosure proceedings, which are left to be 
governed by the old equity practice. bid. 


5. A foreclosure sale of land lying in two counties under a mortgage 
registered in but one, passes title to the land in both, as against 
a purchaser under a judgment docketed, subsequently to the 
foreclosure proceedings, in the county where the mortgage was 
not registered. King v. Portis, 382. 


MOTION—See Evidence, 2; Pleading, 1; Practice, 1, 15, 22. 
MOTION TO ISSUE EXECUTION—See Bankruptcy. 
MURDER—See Evidence, 11, 12. 

NEGATIVE AVERMENT—See Indictment, 11; Practice, 16. 


NEGLIGENCE : 


1, In an action against a railroad company for killing or injuring 
live stock, the force of the presumption of negligence, under Bat. 
Rev., ch. 16, § 11, only applies when the facts are not known, or 
when from the testimony they are uncertain. When the facts 
are fully disclosed and there is no controversy as to them, the 
court must decide whether they make out a case of negligence ; 
and when they fail to do so, the defendant can not be held liable. 
Doggett v. R. &. Co., 459. 


failure to do so the mortgagee should have the privilege of insur- 
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2. If the owner of cattle permit them to stray off and get upon the 
track of a railroad and they are killed or hurt, the railroad compa- 
ny’ is not liable unless the train was being carelessly run, or by the 
exercise of proper care after the animals were discovered the in. 
jury eould have been avoided or prevented. Ibid. 


3. Where, on the trial of an action against a railroad company for 
killing cattle, it appeared that on account of a heavy rain the 
cattle had sought a dry spot on the track near a trestle where 
they were killed in the night; the train was not shown to have 
been running with unusual speed, nor were the number and 
weight of the cars proved, although a witness (a brakeman on 
the train) stated that in his opinion it could not have been 
stopped by application of the bfakes in less than half a mile , 
and it did not affirmatively appear that when the cattle were 
first seen the motion of the running train could have been ar- 
rested in time to avert the injury; Held, that no blame could 
justly be attributed to the defendant. Ibid. 


4. In such case, it was held to be error for the court below to charge 
the jury “‘that if they believed from the evidence the defendant 
at the time of the killing was running a train which could not 


possibly be stopped within half a mile, this of itself was negli- 
gence, and would entitle the plaintiff to recover." Ibid. 


See Common Carriers ; Master and Servant. 


NEW TRIAL—See Evidence, 12; Practice, 32, 47. 

NOLLE PROSEQUI—See Witness, 1. 

NON-PAYMENT OF BOND—See Evidence, 7. 

NONSUIT—See Action to recover land, 1. 

NOTE—See Evidence, 5, 7 ; Interest, 2,3; Mortgagorand Mortgagee, 3. 


NOTICE—See Contract, 7; Execution Sale, (2); Judgment, 10; Pra 
tice, 15, 18. 


NOTICE OF LIEN—See Judgment, 14; Lien, 2, 3. 


NUDUM PACTUM—See Contract, 3 (2). 
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OFFICE AND OFFICER : 
t. A civil action in the nature of a writ of quo warranto is the appro- 


priate remedy to test the validity of an election or the right toa 
public office. C. OC. P., § 366. Saunders v. Gatling, 298. 


2. Such action must be brought in the name of the people of the state 


by the attorney general on the relation of the party aggrieved. 
Ibid. 


3. A civil action in the nature of a writ of quo warranto is the proper 


mode of trying the title to a public office ; the submission of a con- 
troversy without action under section 315 of the code for that pur- 
pose cannot be sustained. Davis v. Moss, 303. 


4. M., the sheriff of Jones vounty, was elected to that office in August, 


1878. In the September following he gave bonds for the new term 
and the county commissioners inducted him into office. In the 
same month he died, and the relator was appointed and qualified 
“to fill the vacancy.” On the first Monday of the next December, 
the commissioners elected the defendant sheriff for two years from 
that date, and upon his taking the oath and giving the requisite 
‘process bond,” but no other, inducted him into office. In the 
succeeding April he gave the other bonds required by law; Held, 


(1) That the new term to which the deceased sheriff was elected 
did not begin uatil December, and that his induction into office 
before then was a nullity. 

(2) That the vacancy to which the relator was appoirited was only 
for the residue of M’s former term, which expired in December. 


(3) That, from the first Monday in December, there was another 
“*vacancy ” which the county commissioners were entitled to fill 
by their appointment. 


(4) That, while it was irregular to induct the defendant into office 
without his giving all three of the required bonds, yet the defect 
was cured when they were subsequently tendered and accepted. 
Woriey v. Smith, 304, 


5. The term of office of a superior court clerk, elected in August, 1878, 


began on the first Monday of September, following. Clarke v. 
Carpenter, 309. 


6. Where there are conflicting claimants for a vacant office a court 


must act upon the prima facie evidence of right and admit the one 
possessing it, leaving the other to pursue the proper legal remedy 
for the recovery of possession. did. 


7. It was the duty of a county treasurer elected in August, 1878, to ap. 


pear before the board of county commissioners on the first Monday 
in December following, and file his official bond; and on his failure 
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to do so, it was competent for the board of commissioners to de- 
clare the office vacant and fill it. Kilburn v. Latham 312. 


8. The terms of county officers, (except superior court clerks elected 
in 1998), begin on the first Monday of December following their 
election, (acts 1874-75, ch. 237). Ibid. 


OFFICIAL BOND—See Office and Officer, 4, 7. 
OPEN COURT--See practice, 9. 


ORDER—See Practice, 1, 19. 


ORIGINAL SECU RITY—See Mortgagor and Mortgagee, 3. 


OUSTER—See Tenants in Common. 

OVERRULED—Davis v. Dashiel in Albertson v. Wallace, 479. 
OVERSEER—See Lien, 4; Roads, 5. 6. 

PAROL CONTRACT—See Action to recover land, 3; Contract, 1, 3. 


PAROL EVIDENCE—See Action to recover land, 7, 14. 


PARTIES—See Action to recover land, 2; Executors, 1; Guardian, 3, 4; 
Husband and Wife, 9; Office, 2; Partition, 3; Practice, 8, 33, 37, 
38; Purchaser ; Trusts, 5 (3). 


PARTITION OF LAND : 

1. Where two of three commissioners appointed to make partition of 
land met on the premises and in the presence of both parties to the 
action proceeded to fill the vacancy occasioned by the absence of 
the third commissioner, neither party making objection thereto; 
Held, that it was too late to exceipt on that account, after the com- 
missioners have partitioned the land and filed their report ; in 
such case the assent of both parties will be presumed. Simmons 
v. Foseue, 86. 


2. On the hearing of exceptions to the report of commissioners in a 
proceeding to partition land, it is competent for the court to hear 
evidence impeaching the fairness of the partition, and to set the 
same aside if the evidence is sufficient. And the action of the 
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court in such case is not reviewable if no error in law is commit- 

ted. did. 

8. In a proceeding for partition of land, those having a reversionary 
interest in the land are necessary parties, as well as the life tenant. 
Bell vy. Adams, 118. 


See Husband and Wife, 5 ; Practice, 27, 29, 33. 









PARTNERSHIP—See Attachment, 4 ; Evidence, 5. 


PAYEE—See Evidence, 8, 9. 






PENALTY—See Legislative Power, 4 ; Practice, 21 ; Sheriff, 1, 2, 3. 






PERSONAL DEBT—See Contract, 2. 







PERSONAL PROPERTY EXEMPTION—See Attachment, 4. 







_ PETITION—See Dower ; Practice, 1. 








PILOT—See Roads, 7, 8 





PLEADING: 
1. After a defendant has answered, denying the allegations of the 
complaint and averring new matters of defence, he cannot move 
the court to dismiss the action because of the insufficiency of the } 
complaint. Long v. Bank, 41. 5 
2. When the plaintiff declares in his complaint that he sues for him- 
self and all other creditors who will come in and be made par- : 
ties and share the expenses, such complaint is, in form and sub- a 
stance, a “creditors” bill.” Ibid, 











3. Where a general right is claimed arising out of a series of transac- Fi 
tions tending to one end, the plaintiff may join several causes of 4 






action against defendants who have distinct and separate inter- 
ests, in order to a conclusion of the whole matter in one suit. 
C. C. P., § 126. Young v. Young, 91. 







4. A complaint containing several causes of action,—viz: 1. To de- A 
clare one defendant a trustee of land; 2. To recover judgment 
of other defendants for purchase money of same ; 3. And to re- 
cover possession of the land with damages for withholding it—is 
not demurrable. Ibid. 


5. An dbjection to the joinder of different causes of actian should be 
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taken advantage of by demurrer; otherwise the objection is 
waived. Finley v. Hayes, 368. 

See Action to recover land, 13, 14, 15; Contract, 1; Guardian and 
Ward, 2; Interest, 3; Judgment, 1; Practice, 14, 44; Statute of 
Limitations, 2. 


POSSESSION—See Action to recover land, 5; Evidence, 4. 


POWER—See Agent and Principal. 


PRACTICE : 

1. An interlocutory order or decree entered in a cause by consent, 
cannot be modified or altered otherwise than by the consent of 
both parties, except upon petition or motion in the cause, speci- 
fying imposition, fraud or other adequate cause going to the 
whole order or decree, and constituting such as would be ground 
to set it aside by a civil action in the case of a final decree. EZd- 
ney v. Edney, 1. 


2. A former decision of this court will not be reversed on review, be- 
eause in considering the case the court laid stress upon a fact 


that was immaterial, when it appears that it did rely upon an- 
other fact that was material and comes to a correct conclusion 
oflaw. Earp vy. Richardson, 5, 


3. No ease will be reviewed upon petition to rehear, unless it was 
decided hastily and some material point was overlooked, or some 
direct authority was not called to the attention of the court. 
Haywood y. Daves, 8. 

4. The decision of the court of another state, in the interpretation 
and administration of its own laws in respect to property subject 
thereto and within its jurisdiction, is binding upon the courts of 
this state. Ibid. 

5. The weightiest considerations make it the duty of courts to adhere 
to their former decisions and not to reverse the same unless they 
were made hastily, or some material point was overlooked, or 
some controlling authority omitted to be brought to the attention 
of the court. Devereux vy. Devereux, 12. 


6. In an action for the construction of a will, a former decision of 
this court, rendered when the court was differently constituted 
from what it is at present, should not be reversed because the 
present members of the court might infer differently as to the 
intention of the testatrix from the words and context of the will. 
Ibid, 


7. The weightiest considerations should induce this court to adhere 
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to its former decisions, unless manifest error appears, especially 
when the decision was made by a full court and with ummanimity 
and after full argument by counsel. Lewis vy. Rountree, 20. 


8. Whenever the pleadings in a cause show the necessity of an ac- 
count, and that there are others besides the plaintiffs interested 
in the fund and not before the court, the defendant has a right 
to require that such persons be made parties of record so as 
to conclude them by the proceedings ; Hence, when the sole leg- 
atee of an estate sues the executor for an account and the bal- 
ance to be thereby ascertained, and the latter answers admitting 
assets in excess of the debts and charges of administration, but 
averring the pendency of a creditors’ bill against the estate; J? 
was held to be error to direct the payment of the legacy before 
the creditors have been heard in the proceeding. Southall v. 
Shields, 28. 

9. In civil actions, it is admissible for the judge, on retiring from the 
bench, by consent of parties, to direct the clerk to receive the 
verdict of the jury if they should agree during the recess ; and 
on his return, it is competent to the judge, if the verdict be not 
responsive to all the issues, and the jury being in court, and 
there being no suggestion of tampering or other improper in- 
fluence, to order them to retire and complete their verdict in the 
same manner as in cases of verdicts rendered in open court. 
Wright v. Hemphill, 33. 

10. The court will not hear a controversy without action submitted 
under C. C. P., § 315, in the absence of an affidavit that the con- 
troversy is real, and the proceeding in good faith to determine 
the rights of the parties. Granty. Newsom, 36. 


11. On the trial of a civil action a jury were sworn and impaneled 
and issues framed, but no evidence adduced on either side, and 
the jury were discharged without verdict : Held. (1) That the par- 
ties stood at issue on the pleadings just as they were before 
the jury were sworn; (2) That in such case the judge has no 
right to pass upon the issues, except upon a waiver of jury trial 
in accordance with section 240 of the code of civil procedure. 
Chasteen v. Martin, 51. 


12. An exception to the report of a referee that a party is not credit- 
ed with a certain amount in the statement of accounts can- 
not be made upon the trial of the action on the referee‘s report 
where the claim was not asserted before the referee and no evi- 
dence offered in its support. Overby v. Fayetteville B. & L. 
A., 56. 
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. The right toa trial by jury of facts passed upon by a referee 
does not extend to a reference by consent bid. 

. Where a plaintiff in his complaint expresses a readiness and wil- 
lingness to come to a fair and equitable settlement, and the de- 
fendant in his answer submits to the account and settlement pro- 
posed by plaintiff; and where the matters of account are proper 
subjects of reference, and no opposition to the order of reference 
is made by either party; Held, to be a reference by consent. 
Ibid. 

. Section 346 of C. C. P., requiring eight days’ notice of motions 
generally, has no reference to the examination of judgment 
debtors under supplementary proceedings, but such cases are 
governed by section 264 of the code, which refers the time and 
place of examination to the discretion of the court or judge. 
Obiter: If the notice were insufficient, it seems that the proper 
course would be to retain the case until full time for appearance 
had been given. Weiller v. Lawrence, 65. 

. An affidavit is insufficient to warrant the examination of the judg- 
ment debtor, if it does not negative property in the defendant 
liable to execution and the existence of equitable interests which 
may be subjected by sale in the nature of execution ; but the 
omission of such negative averments may be remedied by amend- 
ment at the hearing. J bid. 

. Joint as well as single debtors may be examined after the issu- 
ance of an execution, and before its returu. Ibid. 


. A personal demand on the debtor that he apply his property to 
the satisfaction of the creditor's claim is not necessary to author- 
ize supplemental proceedings. The prosecution of the suit to 
judgment and execution is a sufficient demand. did. 


. Where it appears from an examination under supplementary pro- 
ceedings that the judgment debtor holds a claim against a third 
party, to be discharged by the delivery of corn at a stipulated 
price per bushel, it is error for the court to order such third per- 
son to deliver to the creditor a sufficient quantity of the corn, at 
the agreed price, to satisfy the debt. ‘The proper order is to sell 
the corn and apply the proceeds to the debt. Jn re Daves, 72. 

. It is incumbent upon the judgment creditor, claiming under such 
erroneous order, to demand the corn in a reasonable time, and 
if he fail to do so, and in the interval the judgment defendant 
get judgment against his debtor and take the corn in satisfaction, 
the latter is not guilty of a contempt of court in consenting to 
the seizure. Ibid, 


. An appeal does not lie from a judgment imposing a penalty for 
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a contempt committed in the presence of the court, or so near as 
to interfere with its business, but the lawfulness of the power ex- 
ercised is a proper subject for review in cases where the right to 
punish depends upon a “ wilful disobedience’ of ‘* any process 
or order lawfully issued.”’ Bat. Rev., ch. 24, §1, (4). bid, 


. A rule to show cause why a party should uot be attached for con- 
tempt in disregarding the order of a court, should not be granted 
on mere motion, but should be based on the affidavit of the party 
moving the attachment, or other satisfactory evidence. bid, 


. An exception grounded upon the increased costs incurred by a 
delay in ordering se.eral actions to be consolidated, will not be 
sustained. Jt seems that the consolidation of causes is an exer- 
cise of diseretionary power from which no appeal lies. Morrison 
v. Baker, 76. 


. An exception that a referee “‘ does not report many specific ex- 
ceptions to particular items in an account” taken during the in- 
quiry before him, is too indefinite to be passed upon on appeal. 
Ibid. 

. Where, by the terms of a reference, the referee’s findings of 
fact are to be conclusive, it is not necessary to send up all the 
evidence taken, but only so much as relates to findings excepted 
to as wanting the support of any evidence, or as resulting from 
the reception of improper evidence, against objection in apt 
time, or the rejection of proper evidence. In such cases, the ex- 
ception should set forth the evidence received or rejected or the 
facts found without evidence. J bid. 


. If the judgment of the court below is right it will not be reversed 
on appeal because the result below was reached by an erroneous 
process of reasoning. Bell v. Cunningham, 83. 


. Where the evidence, (instead of the deductions of fact there- 
from), taken in the court below upon exceptions to the report of 
commissioners appointed to make partition of land, is sent up 
to this court with the record upon appeal; Held, that the case is 
uot within the constitutional amendment, Art. IV, § 8, restoring 
to the supreme court the same jurisdiction over “‘issues of fact”’ 
and * questions of fact” as exercised by it prior to 1868. Sim- 
mons v. Foscue, 86. 

. But in such case, where the evidence does not conflict in any 
material point, this court will assume it to contain the admitted 
facts on which the rulings of the court below were based. Ibid. 


In such case, where it does not appear that the commissioners 
overlooked any material considerations in making partition of 
the iand, their report should be confirmed. J bid. 
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. Exceptions to evidence, and the reasons therefor, must be stated 
in apt time ; and it is not admissible to urge one objection at the 
trial and a totally different one on appeal. Kidder v. Mcllhenny, 
123. 

. A party who fails to tender on the trial such issues as he deems 
proper, cannot be heard on appeal to complain that the issues 
submitted do not cover the entire case. J bid. 


Where an attorney abuses his privilege in addressing the jury 
and the judge promptly stops him, a new trial will not be 
granted. Cannon vy. Morris, 139. 


. The affidavit upon which an injunction was asked alleged in sub- 
stance that one J. T. died leaving several children, and that, 
upon partition of his land in 1864, the share of his daughter E. 
was charged with $2,114.25 for equality of division, payable to 
E. J., another daughter ; that several payments in reduction of 
said charge were made to said E. J: who afterwards became in- 
solvent; that in 1877, after the death of E., it was adjudged in 
said cause that the share of E. be sold for the balance due E. J.; 
that said E. left surviving her a husband and an infant son, now 
parties defendant; that a proceeding had been pending for six 
years in the probate court in which the administrator of J. T. 
sought to sell his land for assets; Held, 

(1) That as to the payments in reduction of the charge, it appear- 
ing that they were made before the rendition of the judgment, 
the defendants had a day in court to avail themselyes of them, 
and failing to do so they were not entitled to injunctive relief 
against the consequences of their own laches. Jones v. Came- 
ron, 154. 

(2) That the law (Bat. Rev., ch. 84, § 9,) which provides that when 
the share of an infant party to partition proceedings is charged 
with any sum for equality of division the same shall not be pay- 
able until such minor arrives at majority, has no application to 
the facts of this case, as the dividend charged did not fall to the 
infant defendant, but to his mother, and he took as her heir. 
I bia. 

(3) That with reference to the apprehended danger from the pro- 
ceedings to sell for assets, it should be made to appear that 
proceedings so long pending without decisive action were bona 
Jide, and that the land would probably have to be sold, before an 
injunction would be authorized. J did. 

. On the trial of an action, if there be no evidence or if the evidence 
be so slight as not reasonably to warrant the interference of the 
fact in issue or furnish more than materials for a mere conjecture, 
the court should not leave the issue to be passed on by the jury, 
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but should direct a verdict against that party on whom the burden 
of proof is. Brown v. Kinsey, 245. 


Defendant, one of the sureties on a guardian bond, upon the sug- 
gestion of his counsel and the other defendants that the recovery 
against him would be smal! and not of sufficient amount to justify 
the expense of litigation, admitted the execution of the bond and 
submitted to a reference to ascertain the extent of his liability. 
The report, after undergoing a correction on motion of plaintiff, 
charged the defendant with a sum considerably in excess of what 
he had anticipated. New counsel employed by defendant filed ex 
ceptions to the report, which were passed upon by the court, and 
judgment was entered for about double the sum first reported as 
due: Held, that the defendant was not entitled to have said judg- 
ment set aside on the ground of “excusable neglect” under 
C. C. P., § 133, in order to let in a plea of non est factum to such 
bond. Hodgin v. Matthews, 289. 


. It is the duty of a party to be present in court at the trial of his 


cause for the performance of matters outside the proper duties of 
his attorney, such as to make affidavits for continuances and the 
like ; Hence, where a defendant, knowing that his case stood for 
trial at a regular term of court, remained at his home thirty-seven 
miles distant from the place of trial, expecting that his attorneys 
would give him timely information asto when his presence would 
be necessary, although they had never engaged to do so, and the 
attorneys themselves failed to attend court, and the case was tried 
in the absence of the defendant and his counsel, and judgment 
rendered for the plaintiff ; Jt was held, that the defendant is not en- 
titled to have such judgment set aside, on the ground of excusa- 
ble neglect, under C. C. P., § 133. Cobb v. O’ Hagan, 2938. 


A decree for the sale of land made in a special proceeding is not 
conclusive upon a feme covert defendant whose husband is not 
served with process nor otherwise made a party, or obtained leave 
from the court to proceed without him. Gulley v. Macy, 356. 


A decree in such case is not conclusive upon infant defendants 
who were not served with process, but who were represented by 
a guardian ad litem, appointed before the petition was filed on 
nomination of plaintiff. and who filed an answer prepared for him 
at plaintiff's instance and without inquiry as to the rights of the 
infant defendants. Ibid. 


. Under the act incorporating the Carolina Central railway company, 


and providing for the condemnation of land for the construction 
and operation of the road (Laws 1872-3, ch. 75, $$ 9, 10,) it isthe 
duty of the commissioners appointed by the court, not only to as- 
certain’ the value, but also the quantity, of the land which it is 
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40. 


41. 


42. 


necessary to appropriate; and the land owner does not waive his 
right to insist on the performance of this duty by failing to answer 
the allegations of the petitioner as to the quantity necessary. C. 
C. R. R. Co. v. Love, 434. 


The writ of error in criminal cases does not obtain in this state. 
The only relief which a person convicted in an inferior court can 
obtain from a court of supervisory jurisdiction is by appeal, or by 
certiorari as a substitute therefor where, without laches, he has lost 
his rightof appeal. State v. Lawrence, 522. 


Where a prisoner has been properly convicted but illegally sen- 
tenced, and the case is brought to this court by appeal or other- 
wise, and judgment reversed, he is not entitled to a discharge, but 
the case will be sent back to the court below for such judgment as 
the law allows. bid. 

Where the punishment imposed by the sentence of a court is un- 
authorized, the judgment will be reversed and the case remand- 
ed to the end that a legal judgment may be pronounced. State 
v. Thorne, 555. 


43. A judge has no power to make an order in acriminal action after 


46. 


the expiration of the term. State v. Alphin, 566. 


. A cause must be at issue before it can be removed from one 


county to another for trial, but when the defendant, ore tenus, 
pleads ** not guilty ’’ and “‘ former acquittal,” the cause is at is- 
sue on both pleas, and ready for instant trial, a general replica- 
tion being implied. State vy. Swepson, 571. 


. The cause being thus at issue, it is error for the court, ex mero 


motu, to remand it for trial to the county from which it was re- 
moved. Ibid. 

Where there is a defect in the record of the cause as it stood in 
the county from which it was removed, the proper course is to 
move an amendment in that county, and upon suggestion of a 
diminution of the record, to have the record brought up by cer- 
tiorari to the court in which the cause stands for trial. Ibid. 


A defendant who appealed from a judgment against him in a 
criminal action is not entitled toa new trial (where the judge 
who tried the case went out of office before making up a case of 
appeal) upon an affidavit merely reciting that he was guilty of 
no neglect, and failing to state any effort on his part to perfect 
his appeal, and allowed two terms of this court to elapse before 
making his application. State v. Fox, 576. 





. The necessity of doing justice arising from the duty of courts to 


guard its administration against all fraudulent practices, is an 
exception to the rule that a jury sworn in a capital case cannot 
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be discharged without the prisoner’s consent until they have 
given averdict. State ew /Aice SG. 


49. Therefore, where the jury were sworn and impaneled in a trial 
for murder, and the court ordered a mistrial on the ground that 
one of the jury had fraudulently procured himself to be selected 
at. the instance of the prisoner to secure an acquittal, i was held 
that there was no jeopardy, and that an order remanding the 
prisoner for another trial was proper. Ibid. 


See Attachment, 3; Contract, 1; Evidence, 6; Husband and Wife, 

1, 2; Indictment, 16, 17, 18 ; Judgment, 1, 2, 4, 6,7; Jurisdic- 
tion, 2; Partition, 2. 

PRESUMPTION OF GRANT—See Action to recover land, 12. 

PRIMA FACIE—See Office and Officer, 6. 

PRINCIPAL AND SURETY—See Lien, 1. 

PRIORITIES—See Judgment, 10, 13; Lien, 1. 

PRIVILEGE OF COUNSEL—See Practice, 32. 

PROBATE COURT—See Executors and Administrators, 2, 3. 


PROCEEDINGS OF COURT—See Judgment, 6, 7. 


PROCEEDINGS SUPPLEMENTARY TO EXECUTION—See Prac- 
tice, 15 et seq. 


PROCESS, wilful disobedience of—See Practice, 21. 
PROMISE—See Contract, 2. 

PROSECUTUR—See Indictment, 18; Judgment, 14. 
PROVISO—See Indictment, 11. 

PUBLIC ROAD—See Roads. 


PUNISHMENT—See Indictment, 3; Practice, 41, 42 











PURCHASER: 

1. A purchaser of land, ata judicial sale made in execution of a deed 
of trust and under decree in a catise properly constituted in 
court in which all who had any legal estate in the land were 
parties, is entitled to recover possession of the land from the 
heirs-at-law of the grantor although they were not parties to the 
action in which the decree of sale was made. Jsler vy. Koonce, 


378. 

2. In such case the right of the heirs to require a resale and an ap- 
propriation of the proceeds in excess of the sum paid to the ob- 
jects of the trust, interposes no obstacle in the way of the pur- 
chaser’s obtaining possession of the land. J bid. 

See Action to recover land, 6; Execution Sale, (3); Judgment, 9; 
Mortgagor and Mortgagee, 5. 

PURCHASE MONE Y—See Action to recover land, 2. 
QUESTIONS OF FACT—See Practice, 27. 
QUO WARRANTO—See Office and Officer. 


RAILROADS—See Common Carriers; Indictment, 19; Master and 
Servant; Negligence; Practice, 39; Taxes, 4. 


RATIFICATION OF SALE—See Contract, 3 (1). 
REASONABLE TIME—See Practice, 20. 

REBUTTER—See Tenants in Common, 2. 

RECEIVER—Scee Corporations, 1 ; Trusts and Trustees, 5 (5). 
RECESS—See Practice, 9. 

RECORD—See Action to recover land, 13. 


REFERENCE AND REFEREE—See Practice, 12, 13, 14, 23, 24, 25. 


REGISTRATION—See Mortgagor and Mortgagee, 5. 


REHEAR—See Practice, 2, 3, 5, 6, 7. 
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REMAINDERMAN-—See Action to recover land, 9. 





REMOVAL OF CAUSES—See Practice, 44, 45, 46. 


REMOVAL OF EXECUTOR—See Executors and Administrators, 2, 3. 


REMOVAL OF TRUSTEE—See Trusts and Trustees, 5. 


RENEWAL OF NOTE—See Interest, 2; Mortgagor and Mortgagee, 3. 


RENTS AND PROFITS—See Action to recover land, 10; Landlord 


and Tenant. 


REPRESENTATIONS OF AGENT—See Evidence, 10. 


RESTITUTION—See Action to recover land, 1. 


RETAILING—See Indictment, 6; Legislative Power, 5. 


REVERSIONARY INTEREST—See Partition of Land, 3. 


ROADS : 





1. Under ch. 36, § 1, of the acts of 1872-73, either party to a petition 
to discontinue a public road has a right to take the cause up, by 
successive appeals, from the township board of trustees to the 
supreme court. Ashcraft v. Lee, 135, 


2. In determining upon the propriety of discontinuing a public road, 
evidence as to the original object in opening the road is not per- 
tinent to the inquiry, as its utility is not dependent upon the in- 
tentions of those at whose instance it was first laid out, but upon 
the wants of the community and its tendency to promote the 
public interest. J bid. 


3. Evidence that the road hands in a certain township are in number 
insufficient to keep up all the roads in that township has no ten- 
dency, unless connected with other facts, to show that apy par- 
ticular road should be discontinued. J bid. 

4, Evidence as to the number of families to be benefited by contin- 
uing the road is pertinent and important. J bid. 


5. Where one assumes to be overseer of a road and acts as such he is 
liable to indictment for failure to keep it in good order. State v. 
Long, 563. 
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m 6. An overseer cannot free himself from the duty imposed by law, 
By by surrendering his order of appointment to the clerk of the 
es board of township trustees ; nor is he relieved at the expiration 
s of a year, except by order of the board, on showing his precinct 
of road to be in the condition required by law, Bat. Rev., ch., 
104,§7. Ibid. 


7. A “bar pilot,’ otherwise liable under the act of 1879, is not on 
: that account exempt from working on the public roads. State 
‘ v. Craig, 588. 

4 8. But if his presence is required in any matter connected with the 








; pilotage on the day he is summoned to work the road, it would 
d avail him as a defence in acriminal action for a refusal. His 
performance of the one duty would excuse the non-performance 
% of the other. Ibid. 


RULE TO SHOW CAUSE—See Practice, 22. 


tate bie dm 


SALE OF LAND—See Action to recover land, 2, 3,5; Mortgagor and 
Mortgagee, 4. 


SECURITY—See Mortgagor and Mortgagee, 3. 
SEIZURE—See Practice, 20. 


y. F SET-OFF—See Interest, 1, 2. 


SETTLEMENT OF ESTATES—See Practice, 8. 
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SHERIFF : 


n mM 1. A mistake of fact as to the date of sale endorsed upon an execu- 
ea tion by a sheriff, will not excuse or free him from liability for 
. the peaalty for a false return under Battle’s Revisal, ch. 106, 

§15. Finley v. Hayes, 368. 

2. Nor is a sheriff, who endorses upon an execution an application 
of the proceeds of a sale different from the actual application, 
excused from the penalty for a false return, although the actual 
application was proper and the false entry made by mistake or 

i- inadvertence. Ibid, 


3. In such case, on the trial of an action for the penalty, when the 
is G defendant sheriff offered to introduce in evidence the true re- 
v. turns of the proceeds of sale endorsed upon certain other execu- 


42 
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tions; Held, that the evidence was immaterial and properly ex- 
cluded. J bid. 


See Execution Sale ; Officer and Officer, 4. 









SHERIFF’S DEED—See Action to reeover land, 6. 







SIGNATURE OF SPEAKER—See Act of Assembly. 






SILENCE—See Contract, 3 (2). 
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SINGLE DEBTOR—See Practice, 17. 
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SOLICITOR—See Witness, 1. 
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SPECIALTY—See Judgment. 1. 







SPECIAL PROCEEDING—See Jurisdiction, 8 ; Practice, 37, 38. 


STATUTE OF FRAUDS -—See Action to recover land, 3; Contract, 1, 3. 
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STATUTE OF LIMITATIONS; 


1. The statute of limitations will not run against one to whom te de- 
fendant stood in the relation of trustee or bailee. until after a de- ; 
mand. Earp v. Richardson, 5. 

2. The defence of the statute of limitations can only be made by an- 
swer. Long v. Bank, 41. 

3. The statute of limitations, in its ordinary acceptation, does not ap- 
ply to bank bills which circulate as money. bid. 

4. When land, devised to several, is held by the heirs of one devisee ‘4 
adversely for more than twenty years, the other devisees and their 
heirs not under disability are barred by the statute of limitations. | 
Bell v. Adams, 118. 

5. The acts suspending the statute of presumptions do not apply to a 
debt contracted in March, 1866. Cannon v. Morris, 139. 


See Attorney and Client, 4; Corporations, 2; Judgment, 8. 
















STATUTE OF PRESUMPTIONS—See Statute of Limitations, 5. 





STATUTORY REMEDY —See Corporations. 
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STOCK HOLDER-—See Corporations; Legislative Power. 

STOCK RUNNING AT LARGE —See Fences. 

SUBROGATION—See Lien, 1. 

SUMMONS—See Attachment, 2; Judgment, 1; Jurisdiction, 5. 
SUPERIOR COURT—See Attachment, 3; Interest, 4; Judgment, 3. 
SUPERIOR COURT CLERK—See Office and Officer, 5, 6. 
SUPPLEMENTARY PROCEEDINGS- See Practice, 15-19. 
SUPREME COURT PRACTICE—See Practice, 2, 3, 5, 6, 7, . 26, 27, 28. 
SURETY ON GUARDIAN BOND—See Guardian, 1, 4; Lien. i. 


TALESMAN—See Jury. 


TAMPERING WITH JURY—See Practice, 48, 49. 


TAXES AND TAXATION: 


1. The tax imposed by section 12, schedule B, of the acts of 1876-'77, 
ch. 156, is a privilege tax upon occupations, measured by the extent 
of the business, and pot a tax upon the capital invested in such 
business. Albertson v. Wallace, 479, 


2. The exemption in the foregoing section of purchases from those who 
have already paid their tax does not apply to dealers in spir- 
ituous liquors whose purchases are taxed under section 10, schedule 
B, of said act bid. 


3. A tax which discriminates in favor of purchases from wholesale 
dealers, resident in the state, who have paid their tax, and against 
purchases from ncn-residents who have not, is void for repugnan- 
cy to the clause of the federal constitution which vests in congress 
the power to regulate inter-state commerce. bid, 


4. The revenue act of 1874°75 does not authorize the collection of a 
tax against a railroad company whose charter exempts its property 
from taxation, and where the reserved power to alter such charter 
bas not been exercised by the legislature. R. R. Co. v. Commis- 
stoners, 487. 

See Indictment, 10. 
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TAX FEE—See Judgment, 6, 7. 


TENANTS IN COMMON: 

. 1, The ouster of one tenant in common by another will not be pre- 
sumed from an exclusive use of the common property and ap- 
propriation of its profits to himself for a less period than twenty 
years ; and the result is not changed when one enters to whom 
a tenant in common has, by deed, attempted to convey the en- 
tire tract. Caldwell y. Neely, 114. 


2. B having an interest in a lot of land as tenant in common, con- 
veyed the entire lot by deed with full warranty in 1834; after- 
wards a certain other share in the land descended to B upon the 
death of another tenant in common in 1840; Help, that the deed 
not only transferred the estate possessed by B at the date of its 
execution, but also has the effect, by way of rebutter, against 
the heirs of B, of passing the share thereafter inherited by him. 
Bell y. Adams, 118. 


See Partition ; Practice, 33. 


TERM OF COURT—See Judgment, 7. 


\ 


THIRD PERSONS—See Judgment, 2. 


TITLE—See Action to recover land, 8; Evidence, 4; Indictment, 23, 24; 
Judgment, 12; Mortgagor, 5. 


TOWN LOT—See Indictment, 21. 

TRANSCRIPT OF JUDGMENT—See Judgment, 8. 
TEEASUIER the Office and Officer, 7, 8. 

TRESPASS—See Action to recover land, 18; Indictment, 13, 19-24. 


TRIAL—See Attachment, 4; Contract,1; Evidence, 6; Practice, 11, 
13, 30-36. 


TROVER—See Contract, 3 (3). 


TRUSTS AND TRUSTEES : 
1. Where the simple relation of debtor and creditor exists and the 
same person representing both is to pay and to receive, the pos- 
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session of assets which ought to be applied to the debt is in law 
an application. Ruffin v. Harrison, 208. 


. Where one is clothed with a double fiduciary capacity and the bal- 
ance remaining upon a full execution of one trust belongs to the 
other, if the amount has been definitely and authoritatively as- 
certained and the fund is then in the truastee’s hands, the law 
makes the transfer. did. 


. If the first trust is not closed, although the trusteee may have ren- 
dered an account which has not been passed on by a competent 
tribunal, the fund remains unchanged and is held as before. 
Ibid. 


. The trustee may, by an unequivocal act indicating the intent, 
elect to hold the fund in possession in another capacity, and it 
will be thereby transferred. J bid. 

5. The defendant was appointed by the plaintiff company trustee of 
a sinking fund to pay the debts of the corporation, and it was 
provided in the trust deed that the moneys of said fund might 
be invested, in the discretion of the trustee, in such securities as 
the president of the company or its board of directors might re- 
commend. The trustee, without any previous direction, loaned 
a portion of said moneys to a banking firm of which he was the 
senior member, and which soon thereafter became insolvent ; 
Held, 

(1) That such action constitated a breach of trust, which it was 
not in the power of the board of directors to condone, their rela- 
tion to the company being that of an agent to his principal. © 

(2) That the misconduct was not relieved by taking collaterals to 
secure such loan which the trustee thought to be good at the time 
of taking them. 

(3) That the creditors to be paid out of said sinking fund are not 
necessary parties to a proeeeding to remove the trustee. 

(4) That taking a bond from the trustee is but a subsidiary secu- 
rity for his fidelity, but is not a substitute for his personal fitness 
for the place. 

(5) That the foregoing facts constitute sufficient grounds for the 
removal of the trustee and the appointment of a receiver to take 
charge of the fund until the acts and dealings of the former trus- 
tee can be thoroughly investigated. N. C. R. R. Co. vy. Wilson, 
223. 

See Attachment, 4; Attorney and Client, 4; Executors, 1; Juris- 
diction, 1,8; Mortgagor,4; Purchaser; Statute of Limitations, 1. 
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USURY—See Interest, 2-7 ; Mortgagor, 2. 





VAUATION OF JUDGMENT—See Evidence, 2; Husband and Wife, 
1, 2; Judgment, 2, 3,5; Practice, 35. 







VARIANCE —See Indictment, 13. 







VENDEE—See Action to recover land, 2. 







VENUE—See Dower ; Indictment, 9. 


VERDICT—See Indictment, 2, 15, 17; Practice, 9. 






VERIFICATION—See Attactment, 5. 







VESTED RIGHT—See Husband and Wife, 3, 7. 





WAIVER OF JURY- See Pleading, 5; Practice, 11, 39. 
WARRANT OF JUSTICE—See Indictment, 9. 


WILL: 
Sehaeeaty’ testator bequeathed to the University $5,000 in U. S. 
bonds, which he directed to be registered in the name of the trus- 
tees, declaring his desire to be that the fund should remain jn that 
form, so long as it might be thought safe, regardless of the rate of 
interest derivable therefrom, and directing that the interest be ap- 
plied to defraying the tuition at the University of the testator’s own 
suns or of such students as his children or their heirs lineal might 
designate. The testator declared his purpose to be the endow- : 
ment of five scholarships. The defendants insisted that the fund rl 
was inadequate, or was likely to become insufficient, to support : 
the designated number of scholarships, and refused to turn it over, 
unless instructed by the court, until the legatee would undertake 
to make up the deficiency which might arise, or so reduce the 
charge for tuition as to meet the condition of the bequest, and sus- 
tain the five scholarships; Held, (1) That it was the duty of the ex- 
ecutors to pay Over the legacy without exacting any conditions. 

(2) Obiter.-The object of the bequest was an endowment of as 
many scholarships as the yearly interest might suffice to pay for at 
the then current rates of tuition at the University, and no more. 
' University v. Gatling, 508. 
See Jurisdiction, 2; Practice, 6; Statute of Limitations 4. 
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WILFUL DISOBEDIENCE OF PROCESS—See Practice, 21. 


WITNESS: 

1 The fact that an accomplice is introduced as a witness and tes- 
tifies to such facts as are within his knowledge, withholding noth- 
ing because of its tendency to self-crimination, does not consti- 
tute a legal defence to a prosecution against him. He has an 
equitable claim to executive clemency, or the solicitor may enter 
a nolle prosequi. State v. Lyon, 600. 

2. Ifa witness make statements in the course of his evidence and as a 
part thereof as to any fact constituting the subject matter under 
investigation, he may be impeached by proof of statements to 
the contrary. State v Roberts, 604. 

3. Statements elicited on cross-examination collateral to the issue 
are conclusive, and the witness cannot be contradicted by proof 
of statements inconsistent therewith, unless they tend to show 
the temper, disposition or conduct of the witness in relation to 

the canse or parties. Ibid 


See Evidence, 6. 


WRIT OF ERROR—See practice, 40. 


WRIT OF RESTITUTION—See Action to recover iand, 1. 








Page 15 line 24, for ‘‘has” read had. Page 30 bottom line, for “infant 
creditors” read wnpaid creditors, Page 32 line 6, for “ reference” read 
referee. Page 570 line 14, for *‘ second” read record. 





Asue, J., having been of counsel did not sit on the hearing of the case 
of Ashcraft v. Lee, 135. 











